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REPORT AND DECISION’ 


SURVEYOR GENERAL 


WASHINGTON TERRITORY, 
IN THE 


Matter of the contest of claims to lands at and near the city of Van- 
couver, in the Territory of Washington, pursuant to instructions of 
the General Land Office of the 29th of September, 1859, and Decem- 
ber 19th, 1859. : : 


ne ) a ed 
` ; | . : 
The land or tracts of land now in controversy are situated in 
township 2 north, range 1 east of the Willamette meridian, cov- 
ering the site of the present city of Vancouver, in said Territory, 
and embraced within a large tract formerly claimed by the Hudson’s 
Bay Company, under the 3d article of the treaty of June 15th, 1846, 
between the United States and Great Britain, by. which “the pos- 
“sessory rights of the Hudson’s Bay Company, and of all British 
“ subjects who may be already in the oceupation of said land or 
“ other property lawfully acquired within said Territory, shail be 
“ respected,” ; oar 
Until the 29th day of September, 1859, the Surveyor General of 
this Territory; as also of Oregon, had been instructed by the Com- 
_ missioner of the General Land Office not to survey within the limits 
claimed by the said Hudson’s Bay Company. But at that date the 
said Commissioner thus instructs the-Surveyor General of the Ter- 
ritory of Washington, viz: | 
“Tt is claimed, on the part of the Mission (i. e. the Roman Cath- 
“ olie Mission of St. James) that these possessory rights sre now 
“ extinct, by the expiration of the charter, on the 30th May last, of 
«the Hudson’s Bay Company, and in support of this avermenit, 
“‘ reference is made ‘to the reportof the Seléct Committee on the 
“ Hudson’s Bay Company, communicated from the Commons to the 
“ Lords in the year 1857, and dispatches of the 16th July and 14th 
<< August, 1858, from the British Minister, Sir Edward B. Lytton, 
“ to Gov. Douglas of British Columbia.” 
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“The report distinctly shows the possessory rights was merely 
‘a license to the company to trade—did not convey title to the 
“soil, and one of the dispatches of 16th July, 1858, explicitly 
“declares that, ‘the legal connexion of the Hudson’s Bay Compas 
“with Vancouver's Island will shortly be severed by the resumption of 
“ the grant of the soù, ” ‘and adds, that *the legal rights, on the con- 
“ tinent opposite, terminates in May next, (1859.7 ” 

«The possessory privilegés thus shown to be extinct, the title of 
« the United States is disencumbered, and becomes absolute in, the 
«< premises, and consequently, they are no longer an impediment 
cc to the survey of the lands formerly tovered thereby.” 

“You will therefore proceed to extend the lines of the public 
“surveys over the tract of country in question when the aforesaid 
“ possessory privileges have become extinct, will make regular re- 
“turns of surveys, and transmit approved township plats thereof, 
“laying off the Mission on the principles laid down in the 6th 
“section of the act of Congress, approved 27th September, 1850, (U. 
“S. Statutes, vol. 9, page 498,) and appropriately representing it on 
“the plat of the township in which the same may be situated, and 
“ will, of course, properly designate on the official plats the tracts 
“reserved by the United States for military ‘or other purposes.” 

On the 19th December, 1859, Hon. I. I. Stevens, Delegate in 
Congress from this-Territory, addressed a communication to the’ 
Commissioner of the General Land Office, protesting against a con- 
firmation to the St. James Mission of the tract of 640 acres claimed 
by them, and asking that the claims of the U. S. Military Reserve 
at Fort Vancouver, the town of Vancouver, and of Mrs. Short, and 
the heirs-at-law of Amos M. Short, a donation claimant, (all of 
which claimed to have rights in the tract claimed by said Mission,)~ 
might be passed upon. 

On the receipt of said letter, on the 19th Dec., 1859, the Com- 
missioner of the Land Office addressed my predecessor, from which 
the following is an extract, viz: 

“ I now enclose herewith a copy of a letter of this date from the 

`e Hon. Isaac I. Stevens, showing that in addition to— 

‘ (1st.) The Catholic Mission claim, and (2d) the United States 
“ Military Reservation tract, there are other claims, viz: 

“ 3d.) The Vancouver town-site tract, (see act of 23d May, 1844, 
“U.S. Statutes, vol. 5, page 657, chap. 17,) and 

“ (4th.) The donation claim of Mrs. Short. 

“The purpose of this is to call upon you to make a special 
“ report in regard to the several calims in question, the basis and 

- proper extent of the same, giving reference to the date of the 
“origin of these claims, and the extent which should be lawfully 
“ awarded to each case, according to the evidence before you. And 
‘if your files do not furnish complete data in each case, you will 
“call upon the parties representing the Mission, Town-site arā 
“ Short claims, and the military authorities for ali the information 
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“ they have bearing upon the several claims, the extent, priority, 
“ &e., and will afford them an opportunity of being heard.” , 

“ When the record is made complete, you will make your report, 
“showing your decision upon the merits and extent of each of said 
“ claims, with an illustrative map.” l 

After due notice to the respective claimants, my predecessor, the 
Hon. James Tilton, proceeded to Vancouver, and on the 28d day 
of April, 1860, afforded 'an opportunity to file all documents, fur- 
nish testimony, and make out their respective claims; in addition 
to which, arguments of counsel were made, and each claimant by 
his attorney filed said argument as a part of the record in this case. 
My predecessor did not make a report, and it becomes my duty to 
pass upon these claims, from the very voluminous records, deposi- 
tions, and arguments submitted in the progress of the cause. 

From the documents on file, it appears that Rev. A. M. A. 
Blanchet, Bishop of Nesqually, within whose diocese the tract 
claimed as the Mission of St James is located, claims for the said 
Mission six hundred and forty acres of land under the second 
proviso of’sec. 1 of the act of Congress approved Aug. 14, 1848, 
entitled “An Act establishing the Territorial Government of 
Oregon,” which proviso is in the following language: “ That the 
“title to land, not exceeding six hundred and forty acres, now oc- 
“ cupied as Missionary Stations among the Indian tribes in said 
“Territory, together with the improvements thereon, be confirmed 
“and established ‘in the ‘several religious societies to which said 
« Missionary Stations respectively belong.” 

The Military Reserve rests its claim upon the following facts: 

In May, 1849, at the request and by consent of Peter Skeen 
Ogden, a Chief Factor of the Hudson’s Bay Company, in charge of 
the interests of said Company in Oregon, and residenttat their post 
of Fort Vancouver, Maj. J. S. Hathaway, U. 5. Army, established 
a military post and depot at Fort Vancouver, taking possession of 
all lands not enclosed by the said company, and subject always to 
such rights as the sait company may be decided to have under the 
said 3d article of the treaty. Col. Loring, of the mounted rifles, 
U. 8. A., succeeded Maj. Hathaway, and on the 31st October, 1850, 
by order of the War Department, through Gen. P. F, Smith, de- 
clared a reserve of 4 miles square. But the act of Feb. 14, 1858, 
limiting military reserves to 640 acres each, by order of the War 
Department of Oct. 29th, 1858, Col. Bonneville, then in conimand 
at Fort Vancouver, had the reserve reduced to its present limits, 
and as now claimed. 

The claim to the Town-site of said town of Vancouver, under 
the provisions of the act of Congress of May 23d, 1844, is based upon 
an order of the probate judges of said county, made July 3d, 1850, 
locating a quarter section as follows: Commencing ‘at a balm of 
gilead tree, on the north bank of the Columbia river, marked “ A. 
M. S., thence along the east line of Amos M. Short’s claim, one 
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hundred and sixty rods, thence due east one hundred and sixty rods, 
thence due south ta the Columbia river, thence along the bank of 
said river to the place of beginning,” excepting thereout the. enclo- 
sures and improvements of the-Huadson's Bay Company. 

- The above tract was surveyed and subdivided into blocks and 
lots, and the plats thereof recorded, and: there is some evidence 
that lots were sold under said survey. 

Mrs. Esther Short, the widow of Amos M. Short, deceased, and 
the heirs-at-law, claim 640 aeres, in aceordance with their notifica- 
tion. In support of this claim, Amos M. Short appears to have 
recorded. his claim at Oregon City, in 1846, under the laws of the 
provisional government of Oregon. Esther Short, widow as afore- 
said, filed a notification on the 4th day of October, 1853, dated 
August 26th, 1853, under the act of Congress approved on the 14th 
day of February, 1853, amendatory of the aet of 27th September, 
1850. The notification and accompanying proof establish the arri- 
val of Amos M. Short m Oregon in the latter part of December, 
4845, and a residence upon the claim from the 8th day of March, 
1848, to the date of his death, January 19th, 18538. This is the 
showing made by the parties themselves, but there is evidence show- 
ing that said Amos M. Short was actually on the claim in 1846, 
and was driven off by the Hadson’s Bay Company. In 1847, he ' 
built a house thereon, cleared and cultivated a number of acres, 
and was forcibly expelled in the latter part of the year by the ser- 
vants of the Hudson’s Company—his family put in a boat, and sent 
down the Columbia river. We are therefore inclined to give the 
widow and heirs the benefit of his persistent attempts to cultivate 
and become owner of this tract of land. 

The vity of Vancouver asserts no pretensions to avy portion of 
the tract claimed by Short’s widow and heirs. ‘The limits of the 
present Military reserve fall entirely outside. To the claims of 
Short’s heirs there is but one contestant, the Catholic Mission. 

This brings us to an examination of the claims of the Roman 
Catholic Mission of St. James. i 

The points suggested by the counsel, to be considered i» passing 
upon this case, ares - - . 

I. Was there a Roman Catholic Missionary Station at Vancon- . 
ver when it. was established, and-what are the acts by which the 
claimants here support their élaim te be the Mission of St. James? 

Ii. Was the Mission an appendage or dependency of the ilud- 
son’s Bay Company, its menrbers or priests, chaplains in the serv- 
ice of that Company, brought hither at the instance of that Com- 
pany, and swpported by salaries paid by said Company; and did 
stich establishment cease and terminate with the extinction of the 
rights of that company, or were the priests on duty at Vancouver 
Missionaries, independent of said Company ? 

IH. Was the Mission of St. James a Missionary Station among 
the Indian tribes of Oregon at or before the passage of the Organic 
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net and meaning af the secondi proviso of the Ist:section. cat 
said act? es 

ist. The testimony produced:.on: the- part of the .Mission shows 
that on the 6th of June, 1835, the Roman Catholic: Bishop-6f JAR- 
opolis, (Red river) having received an-applcation from certdin setx 
tlers (called in his letter free families) on. -the Wilamette-river to. 
send Missionaries of that faithtothem, answered Dr. John MeLaugh- 
lin, of the Hudson’s Bay: Company and the ‘petitioners, regretting: 
that missionariescould not be spared from Red: river, but stating 
he would soon be able ta supply their wants—stating his:désire to 
be, to procure “for these free people andthe Indians afterwards the: 
means of knowing Ged.” The settlers on the Willamette, :not the 
Hudson's Bay Company, applied for these: missionaries: “Ow: the. 
17th April, 1838, the Catholic Bishop:bf Quebec; in whose diocese 
the country west of the Rocky Mountaims.was embraced, appoimted 
“Francis M. Blanchet and Modeste:- Demers, priests, Missiinariés: 
for that portion of the diocese of Quebee which is situated between. 
the Pacific ocean and the Racky- Mountains,” and..in-‘directinge 
those gentlemen to proceed: to the field of their-labors. “Fhe first 
instruction is, “that they must: consider.as the first. object of ther 
mission to draw from barbarity and-the'diserders which follow:fron: 
it, the Indian nations spread in that.country.”. Among the ihstric= 
tions we find the following: a Se ate Shot 

10. * As to the place where.they. will fix théir-printipal residences 
“it will be on the river Cowlitz, which empties tato:the’ rivér Cos 
“Jambia, on the-north:side:of: the last river.‘ On their arrival at, 
“« Fort Vancouver, they will presènt themselves to the person .whoi 
“ represents the honorable Hudson’s. Bay Company, and theyswill 
“take his advice as to the:precisersituation of that establishment.’ 

11. * They are particularly recommeéndeéd- to. have: all possible 
“regard for the members. and:employees of ‘thaticdmpany,-with 
“‘ whom it is very important Tor theAdly work: with which they are 
“ charged to be constantly in good intebigence:’. : By whith latter 
instructions, it will-be seen that :‘fso:far-as.the Stationrom theymofth 
bank of the Columbia river” is concerned, the said:priests wéreta 
be-advised .by the persons in charge: at:f ort Vancouver... 

On the 24th of November, 1888, -Messrs:- Blanchet: and Demers 
arrived at Vancouver, and: the evidence:‘establishes:: the: fackethat: 
during that year and the next:a-numberef Stations Wéretstablished 
in Oregon, and-a number-of-tribes visited:at varions-places.:, 

Mr. Blanchet at that timexactéd:as! Vicar General in 'Qregoh ste: 
the Bishop of Quebec, and- it appears that he. or Mr, Demeys, with 
the exception of temporary absances: in visiting various portionssof 
Oregon and New Caledonia, waman duty at Vancouver, imparting 
instruction to the Indian wivesrof'the whites tesidisig:there;.amaled 
such Indians as visited theré.: 7 — 
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From this period till 1842, we find no addition to the number of 
these priests. This year, Sir George Simpson made a favorable 
report, and Messrs. Bolduc and Langlois arrived. ' 

Ih July, 1844, Mr. Blanchet was succeeded by Mr. Demers. 
Father Nobili from 19th September, 1844, to June, 1855, Father 
De Vos from June, 1845, to May, 1847. Fathers Joset and Demers 
had charge after Father De Vos until November, 1847, when Father 
Delavaud was appointed, and continued till 1850, when succeeded by 
Rev. J. B. A. Brouillet, who is now in charge. 

The services and instructions were conducted in an old store with- 
in the stockade of the Hudson’s Bay Company Fort, which room 
was exclusively used for such purposes. Before 1844, a piece of 
ground outside of the pickets had been obtained by Mr. Blanchet, 
(not purchased, for the company refused to sell,) which piece inclu- 
. ded the present site, for the purpose of erecting thereupon a church. 
The ground had been designated by Gov. Douglas, (then in charge,) 
which piece of land the Mission had permission to fence, but did 
not do it for want of means. 

In 1839 or 1840, Mr. Blanchet had purchased an old building 
from one of the Company’s servants, which was used as a échool 
for Indian children. 

On the 31st day of May, 1846, Rev. Mr. De Vos, then in charge 
of the Station, “under the auspices of the holy name of Mary and 
“ the patronage of the Apostle St. James the Greater,” dedicated 
the church edifice built by Gov. James Douglas, who signed as a 
witness to the dedication. 

From then till now the church has been continouusly nsed, has 
been greatly extended and enlarged. Within the enclosures are 
several buildings used for religion, leraning, and other charities. 

Such are the facts establishing the foundation of the Mission 
whén it attained the name of the Mission of St. James, and about 
any or all of which there is really no dispute. 

This leads us to the II. inquiry: Whether such Mission was an 
appendage or dependency of the Hudson's Bay Company? 

The testimony hereinbefore referred to, as to the intentions and 
acts which called into being the Missionary expedition of Messrs. 
Blanchet and Demers in 1838, clearly demonstrates that it was not 
occasioned by any act of the Hudson’s Bay Company. The 10th 
and 1ith instructions of the Bishop of Quebec, and the letters of 
the Bishop of Juliopolis, show conclusively that the company had 
no hand, whatever in the establishment; and while it would bave 
_been exceedingly easy to have established affirmatively that these 
men were chaplains, no positive testimony is adduced. It is not 
necessary to establish a negative, and prove they were not chap- 
lains, but there is abundance of positive proof that they were Mis- 
sionaries, 80 coustitated themselves, as shown by their own acts, 
and their superiors, and so regarded by the Hudson’s Bay Com- 


pany. 
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Had the Hudson’s Bay Company invited them as chaplains, the 
12th and 138th instructions of the Bishop of Quebec would never 
have been given. They are as follows: “ As they (Messrs. Blan- 
“chet and Demers) cannot rely entirely upon the resources from 
“ the association for the * Propagation of the Faith,’ established a 
“ year ago in'the diocese, to provide for their sustenance and the 
“ construction of chapels and houses which they will establish in 
“ various places of their Mission, they will induce the white. inhabi- 
“ tants and the, natives of the country to contribute for these objects 
“as much as their means willallow them.” (18.) “They will not 
“ fail to give us information as to what may interest, delay, or favor 
“the progress of their Missions. They will be careful that these 
“ details be arranged in such a way that they may be published, as 
“ well for the edification as for the encouragement of the faithful, 
“who, as members of the association for the propagation of the 
“ faith, contribute by their alms to the support of that new Mission.” 

Sir George Simpson, in charge of the affairs of that company 
(Hudson’s Bay Company) on the continent, on the 14th June, 1839, 
addresses “The Rev. Mr. Blanchet, Roman Catholie Mission, 
Columbia,” and then goes on to hope that everything will be done 
by the company “to facilitate and promote your [Mr. B.’s] en- 
deavors in the cause of morality and religion among the servants, 
freemen and Indians.” In this letter, and one of the same date, 
Sir George, however, declines for the present to accede to Mr. 
Blanchet’s request for permission and aid to increase the number 
of Missionaries. This correspondence indicates an entire independ- 
ence between the Mission or Missionaries and the Hudson’s Bay 
Company. l 

aa Ther year, from 1838 down to 1845, inclusive, we find the 
Hudson’s Bay Company keeping an account with them (the Mis- 
sionaries) for goods and supplies, invariably terming them as the 
“ Catholie Mission.” 

In 1842, on the 25th November, Dr. John McLaugblin, then in . 
charge of the Hudson’s Bay Company’s interests west of the Rocky 
Mountains, writes to Rev. F. N. ‘Blanchet: “‘I am instructed to 
place one hundred pounds sterling to the credit of your Mission, as 
an acknowledgment of the eminent services you and your pious 
colleague are rendering the people of this country.” 

Several respectable witnesses have given their impressions that 
the priests at Vancouver were housed, fed, and ‘paid as chaplains 
in the company’s service. There is no positive testimony by a sin- 
gle witness that any one of these priests ever received a dollar as 
chaplain. Thereis positive proof that the Company recognized 
the existence of a Mission, and made the above contribution in aid 
of that Mission. 

All doubts in this matter of chaplaincy and dependency of the 
priests of the Catholic Mission upon the Hudson’s Bay Company, 
are fully set at rest by the testimony of Sir George Simpson, m 
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March, 1857, before the Select Committee of the British House of 
Commons, (vide report on the Hudson’s Bay Conpany, 1857, Br. 
Parliament,) and especially the answer to interrogatory 1,981, said 
report, p. 91. a 

Qu.—“Is it entirely optional with them *whether they keep a 
“school or not?”’ Ans. by Sir George Simpson.—“ It is optional 
“as far as we are concerned: we do not insist: upon their keeping 
“schoqls. They are under the control of the Bishop of the Territory, 
* or the society to whieh they belong., WE EXERCISE NO CONTROL OVER 
TEEM? || : 

-The Mission was further supported by the ‘‘Society for the Pro- 
“pagation of Faith” in Quebec, by a like society in Paris, by sub- 
scriptions of the servants of the Hudson’s Bay Company, by the . 
products of their farms at St. Paul,in Oregon, and the Cowlitz, 
and by donations. 

We are forced to conclude that these men were Missionaries, and 
the evidence is irresistible that their chief station and headquarters 
was at .Vancouver, called since the dedication of the chapel, the 
` Mission -of St. James. - . l 

It is.very pertinent here to make inquiry what was the intention 
of Congress in making this donation. It seems that the Govern- 
ment recognized with favor that body of men who had plunged 
into the wilderness to carry the tidings of salvation unto the hea- 

then, to moltify their native dispositions by Christianizing them, 
and thus prepared the way for successful and at the same time 
peaceable settlement of the country by the white race. May we 
not suppose, with reason, too, that this donation was intended by 
the Government to those men ministering to the spiritual wants of 
the pioneers to civilization and settlement of ovr national domain, 
affording an incentive hereafter to religious societies to send forth 
their missionaries to new fields, and as they helped to settle the 
territory of the Union, their labors should be recognized and en- 
couraged by these grants of land? While it is not claimed that 
the act of March 2d, 1858, could enlarge the rights of parties who 
had vested claims by virtue of the passage of the Qregon Organic 
_ act, yet we refer to it as supporting the view. It opens the door 
. still wider and grants the title to land, not- exceeding 640 acres, 
now occupied, or that may have been occupied as Missionary Stations, . 
prior to the passage of the Organic act—recognizing a claim to 
. $40 acres by any religious society who may have established a Mis- 
-sionary Station among the Indian tribes of that part of Oregon, by 
' the said act erecting intoand constituting Washington Territory. 
That the Mission of St. James was a Missionary Station, and that 
-the priests administering were missionaries, and not chaplains, the 
. evidence seems irresistibly to establish. j 

The third question ig presented to. which our attention is called: 

Was the. Mission of St. James a “Missionary Station among the 
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Indian tribes in said Oregon Territory,” occupied at the time of 
the passage of said act, č. e. on the 14th August, 1848? 

That it was occupied on the very day this act passed, as a church 
station, the evidence is conclusive, for ou that very day, the mar- 
riage of Judge Petrain, now Probate Judge of Clarke county, was 
solemnized in the chapel of St. James Mission. ' E 

The United States has regarded all the Territory west of the 
Rocky Mountains as belonging to the Indian tribes: It has treated 
with those native tribes for the extinguishment and purchase of 
their title to the lands. The courts have ever treated it as Indian 
country for the punishment of violations of the Indian intercourse 
law—that law being applicable to the country west of the Rocky 
Mountains by the act of Congress of June 5, 1850. There is evi- 
dence that Vancouver was in the country claimed by the Klikitat 
tribe; that for a number of years large camps of the Indians were 
in the vicinity, until they had been thinned out by the small-pox. 
Judge Petrain, of Clarke county, swears that at one time from 
1,500 to 2,000 were present at or near Vancouver, and his testimony 
is corroborated by the evidence of Blanchet, Barclay, Harvey and 
McKinlay. That Indians constantly visited the priests, to receive 
instruction; that the priests went to their camps; that they were 
preached to in jargon, and in the Indian tongue; that hundreds 
were baptized and received the rites of religion annually, there is 
abundance of proof; and so far as this Station is to be regarded, 
missionary labor amongathe Indians was their chicf occupation and 
preferred duty. 

Indeed, this is in keeping with the spirit and intent of the in- ' 
structions to the Missionaries who founded and so long in person 
presided over this Mission. In the letter of the Bishop of Juliopo- 
lis, on the 8th of June, 1835, addressed “to all the families estab- 
lished on the Willamette river, and other Catholic persons beyond 
the Rocky Mountains,” answering the petitions for Missionaries, of 
July 8d, 1884, aud February 28d, 1885, and regretting his inability 
to comply, but assuring them they will secure help soon—he thus 
eloquently writes: “My intention is not only to procure to you and 
“your children the knowledge of. God, but also to the numerous 
“Indian tribes among which you live.” 

“I exhort you meanwhile to deserve by a good behavior that 
‘““God may bless my undertaking. Raise your children the best 
“you can. Teach them what you know of religion. But re- 
«member, my dear brethren, that the proper means of procuring 
“that your children and wives take some notion of God and of the 
“holy religion you profess, is to give them a good example by a life 
“moderate and exempt of the great disorders which exist among 
‘many of the Christians beyond the mountains. What idea do 
“ you give of God, and the holy religion you profess, to the Indians, 
“especially who see in you, who are calling yourselves the servants 
“of that Great God, disorders, which equal and perhaps surpass 
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‘their own?” This letter goes on showing that the conversion T 
the. Indians was a leading if not the great idea of establishing; th 
Missiot. oe A ; 

On the 17th of April 1838, as before seen, the Roman Catholic 
Bishop of Quebec, in whose diocese was included the country west 
of the Rocky Mountains, and under whose jurisdiction were the 
Rev. Messrs. Blanchet and Demers, sent forth those gentlemen as 
Missionaries * to that portion of the diocese of Quebec west of the 
Roeky Mountains.” The Bishop instructs these Missionaries: 
“They must consider as the first object of their mission, to draw 
“fron: barbarity and the disorders which follow from it, the Indian 
tribes spread in that country.” 

- Thoy were “ from the first moment of their arrival, to apply them- 
«selves to the study of the Indian languages, to: reduce them to 
“reoular principles, so as to be able to publish a grammar, &., in 
“said languages.” | 

Numerous other instructions were piven, but the whole letter 
establishes beyond a doubt, that the Church and Bishops who sent 
forth the Missionaries, who established their station at Vancouver, 
long anterior to the passage of the act of Congess, were actuated in 
the main by the idea to convert and labor with the Indian tribes 
then peopling Oregon. 

The testimony adduced on this trial in no way diminishes the 
force of these documents, but throughout forces the conviction that 
if even a Mission was established for the purpose of laboring with 
and among the Indian tribes, possessing all the requirements to 
constitute such an institution, that indeed is the Mission of St. 
James. From the time its formation was conceived at St. Boniface 
aud Quebec, during long years of zealous labors and uninterrupted 
presence of one or other of the priests connected with the Mission 
at Vancouver, laboring with and instructing the aborigines, either in 
the humble store-hotise, or in the little edifice dedicated in 1846 to 
the patron Saint of this Mission, down to the successful charities now 
an Institute of learning, religion, and benevolence, creditable to 
the sect and to the Territory, from first to last it retains its mis- 
sionary character,and unmistakably bearsthe impress and illustrates 
the pious designs of the Prelates who established the Catholic Mis- 
sion of Oregon. 

We now have discussed the status of the Mission of St. James, 
ité missionary character, its independence of the Hudson’s Bay 
Company, its claim to be regarded as a Missionary Station among 
the Indian Tribes of Oregon. 

Other questions of even a more delicate and intricate character 
now present themselves. We have arrived at the conclusion that 
the Missionarics on duty at Vancouver were separate from and in- 
dependent of the Hudson’s Bay Company; that their rights were 
not concluded by the extinction of the possessory rights of the Hud- 
son's Bay Company. True, they stopped at Vancouver, and made 
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it their headquarters, by eonsent of that Company. True, they 
occupied buildings erected by the Company, inside theirinclosures, 
True, that the Company entertained them at their table, and annu- 
ally contributed a stated suni fowards the support of the Oregon 
Missions. True, that Chief Factor Donglas was the donor of the 
little Church edifice, which after dedication conferred its name 
upon the Mission. All these acts of benevolence on the part of the 
Company, are dwelt upon as so many proofs that because the Com- 
pany, from its munificent wealth, bestowed these gifts, and did 
these kiudnesses, that the Mission could not, by itself, be supposed 
to exist. Does the fact that our own Government grants to each 
religious society a tract of land, wherever they may locate Stations 
in the public domain, deprive a Mission of its character, or defeat 
its occupaney of the lands and improvements before that grant, be- 
cause the benefits conferred by the presence of such Stations is 
deemed a sufficient consideration for these grants? 

Against the Hudson’s Bay Company it might have been ij bad 
taste, and basely ungrateful, for the Mission to claim adversely, but 
to assert a claim to a grant by the United States, made becaure the 
parties had promoted what the Government deemed to be its inter- 
ests, is neither improper, nor does it taint the character of the claim- 
ants to aasert it. i í 

The letter of the Commissioner instructing the investigation dis- 
poses of the question of the claims of the Hudson's Bay Company. | 

We are, therefore, to inquire whether the Mission of St. James 
was occupying a Missionary station in Oregon, at the passage of the 
Organic act of Oregon, on the 14th day of August, 1848. What- 
ever claim the Migsion that day possessed, vested in the reli zious 
society to which it belonged, and was by the passage of the act in 
question confirmed and established to them, and secured in per- 
petuity the title to the land then oceupied as a Missionary Station, 
not to exceed 640 acres, together with the improvements. The. 
land on which the Church was-erected, and the Church and Vestry, 
were the free gift and donation to the Mission. Its donor, Goyer- 
nor Douglas, witnessed the dedication, and consented to its appro- 
priation by and for the use and benefit of the Church. It matters 
not who built the station, how they came by it. Were it an objec- 
tion that churches were built by others rather than the priest who 
ministered at their altars, but few religious bodies would own the 
buildings which they used for. worship. The land could not be 
sold by the Company, for they possessed no fee, but a mere livense 
to trade among the Indiat tribes. west of the Kocky Mountains. 
There is-evidence to show that land was marked out and designated 
for Church purposes, and that it was so understood by all, though 
till the date in question the evidence shows that .the Mission was 
largely indebted to the Hudson’s Bay Company, and were stepped 
in their purchases on credit, much less were they able to build 
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The Government who made a grant of 640 acres of land toa 
society for establishing a Missionary’ Station among the Indian 
tribes, bas no privilege to inquire who made the improvement, 
who erected the buildings; the condition precedent to the grant, is, 
did that society or station perform what are known. as missionary 
labors to the Indians in the vicinity? 

Nor ean that government withhold its grant once made, because 
its title was defective or clouded, at the time it made the grant in 
question. ‘ l 

In an analogons case arising under an act of Congress passed 
August 8th, 1886, granting lands on Fox river to the State of Wis- 
consin, a portion of the lands so granted were incladed in the 
Stockbridge Indian Reserve, and the title of the tribe for which it 
had been set apart was not extinguished. The question arose, 
whether upon the treaty with the Indians, the State of Wisconsin 
obtained a right to the lands granted her within the reserve, or 
whether the grant is pro tanto void, for want of title in the United 
States at the tirne it was made. 

Aity. Gen. Black, on the 38d June, 1859, gives an opinion, in 
which the following language is held: 

«J do not think: this a problem of difficult solution, if we apply 
“to it the principles of law and equity which govern analogous 
“cases. Where one party grants lands in which he has no estate, 
“a title subsequently acquired by him enures not to his own bene- 
“fit, but to that of his grantee. Besides, the United States had 
“title at the time of the grant, and the right of the Indians was no 
“more than a usufruct. Nothing, it seems to me, can be clearer 
“than this proposition, namely, that when the United States by a 
‘legislative grant gave land to a State, a corporation, or an indi- 
“vidual, for public purposes, all the title which the United States 
“hal at the time of the grant, or may afterwards acquire, vests in 
“the grantee, unless the grantee has done something in the mean- 
“time which estops him from claiming.”’—[See Lester’s Land Laws 
and Decisions, p. 505. ] , 

Apply this doctrine in the present case: the particular grant now 
in controversy, was upon lauds claimed by orin the occupancy of 
the Hudson’s Bay Company. This grant happened to fall within 
lands covered by their possessory rights, at or near Vancouver. 
As soon as the land was unencumbered of such claim, the title to 
the United States to said soil was perfect. 

Besides, the United States held the title to the fee at the time the 
zrant was made; the right of the Company was to all intents and 
purposes a privilege to enjoy their license, granted to them while 
the Territory was in joint occupaney,by the United States and 
Great Britain, and continuing till May, 1859, by the terms of the 
license, which by the 8d article of the treaty, the United States had 
solemnly bound itself to respect. ‘ 

Hence, if this doctrine be true, the claim of the Hudson’s Bay 
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Company or their tenants, the military post, does not relieve the 
United States from making good its grant.made on the 14th day of 
August, A. D. 1848. No evidence certainly is: presented in this 
trial, showing that the Mission failed to assert their claim. The 
complaint of all who are opposed to its recognition is, that they 
were too grasping—too, anvious, to secure the confirmation of this 
grant. l 

Another question is also presented as to the construction of the 
language of the grant. Whether by it, 640 acres are really granted 
and conveyed, or merely tke amount cecupied by the Missionary-im- 
provements, the language being “not to exceed 640 acres.” 

In giving this law or this language a construction, we incline to 
the belief that Congress recites that religions societies who have 
sént missionaries into Oregon to establish stations among the Indian 
tribes, for their conversion, are entitled to aid and recognition from 
the Government. The missionary labor with the Indians is the 
consideration—the condition precedent. The words are plain: “ the 
“title to the land not exceeding 640 acres, then occupied as Mis- 
“ sionary Stations among the Indian tribes in said Territory—be 
“ confirmed and established.” 

This question as to the amount of the grant, is stripped of some 
of its difficulties, by the fact that the Commissioner of the General 
Land Office has already decided what construction is to be given. 
to the language, “not exceeding 640 acres.” Under date of August 
18th, 1853, the Department instructs Surveyor General Preston, in 
whose district this Station was then located, as follows: after re- 
citing the proviso to the Ist section of the Oregon Organic act, he 
says, “such provision is understood to grant 640 acres to each sep- 
“arate and distinct Missionary Station referred to, and a like pro- 
“ vision_is-made in the act to establish the Territorial government 
“of Washington.” ; ; 

“Tn order to comply with the terms of the ‘ grant, under circum- 
“ stances where the land now occupied, together with the improve- 
‘ments thereon,’ cannot be brought into legal subdivisions without 
“doing manifest injustice to the Missionary Station, it will become 
“necessary to cause to be made a special survey of a square mile, 
“which shall include the land occupied, with buildings and improve- 
“ ments in the centre, as nearly as may be.” l l 

Clearly showing that the grant is 640 acres, on the consideration 
of having formed Missionary Stations among the Indian tribes, and 
not, as contended by the opponents of the Mission, merely circum- 
scribing the grant to the land actually'used or covered by the build- 
j id i 'ovements. ; , 
aa a not intended to induce settlement, but in consid 
eration of already rendered service by the grantee. In September, 
1850, it makes grants to actual settlers, who will thereafter occupy, 
cultivate and reside in Orégon. But in this act (the act of August 
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14, 1848 ) it acknowledges a just and equitahle claim to the grant 
of land by the United States for the service performed by these 
Missionaries. Of just such a grant the Supreme Court of the 
United States, in the case of Fremont vs the United States, (17 
Howard, p 558,) says: “although this cannot be regarded as a money 
“ consideration, making the transaction a purchase from the Gov- 
“ernment, yet it is the acknowledgment of a just and equitable 
elaim.”’ 

In that case, as in this, it was contended that the description was 
so vague and uncertain, nothing passed by the grant, and that 
Alvarado, to whom the grant was made, had no vested interest 
until the land wassurveyed. The Court remarks that ‘as between 
“him and the Government, he had a vested interest in the quantity ' 
“of the land mentioned in the grant. The right to so much land 
“to be laid off by official authority, in the Territory described, 
“passed from the government to him by the execution of the in- 
“strament granting it.” , 

The same principle was held in the ease of Rutherford vs. heirs of 
Gen. Nathaniel Greene, 2 Wheaton, 196, which was a grant by 
North Carolina of 25,000 acres out of the land, for its officers and 
soldiers. 

The Supreme Court remark, that in both these cases, Fremont vs, 
the United States, and Rutherford vs Greene’s heirs, that ‘It re- 
“ cognizes as a general principle of justice and municipal law, that 
“such a grant vests in the grantee a present and immediate interest. 
“In the language of the Court, the general gift becomes a particular 
“ gift, when the survey ts made.” 

A reference to the whole opinion delivered in that case, becomes 
valuable. A. portion of it is devoted to the consideration of 
whether Alvarado, by certain omissions, forfeited his grant. 

Tn the case under consideration, much weight is attached to the 
emission of the Mission to fix their lines by survey. The very in- 
structions under which this investigation has been pursued, answer 
all these objections. Till September, 1859, by positive instructions 
from the General Land Office, surveys could not be extended over 
the lands claimed by the. Hudson’s Bay Company as covered b 
‘their possessory rights secured to them under the treaty of 1846. 

Again, by the positive injunction of the General Land Office, of 
‘date August 18th, 1853, the Mission was precluded from asserting 
its claim. The following is the language of the Commissioner in 
his letter of that date to the Surveyor General of Oregon: 

“Tn case any Mission Station should be found to fall within the 
“ unadjusted limits claimed by the Hudson’s Bay or Puget Sound 
& Agricultural Companies, you will receive evidence of the claim, 
“and all the facts respecting the same, but be careful that no special 
“survey or definite action is had thereon until the receipt of special 
“instructions from the Department.” | 

No such special instructions came until the letter of the Com- 
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missioner to my predecessor, bearing date the 29th day of Septem- 
ber, 1859, in which this office is instructed to extend the public 
surveys over the tracts claimed by the Hudson’s Bay Company, 
and to lay off the Mission claim in accordance with section 6 £ 
the act of Congress approved September 27th, 1850, otherwisecalle 
the Donation Law. 

The delay therefore of the Mission, under the circumstances ap- 
parent, can work no injury to their “claim,” and works no forfeiture 
of the grant. 

We approach the next feature of this ease with extreme diffi. 
dence, and confess the array of difficulties here presented, by the 
occupancy ofa large portion of this land by the-military post at 
Fort Vancouver. ) 

It has already been intimated in this report, that the grant to the 
Mission todk effect and was in full force from August 14th, 1848, 
as between the Mission and the United States, subject only to the . 
lien and encumbrance, which by treaty stipulation had been im- . 
posed upon the United states by the 3d article of the treaty of 
limits between the United States and Great Britain. 

In May, 1849, and afte. the grant to the Mission, by invitation 
of the officers in charge of the Hudson’s Bay Company’s post at 
Fort Vancouver, Maj. Hathaway, U. S. A., took post, and stipulated 
to pay rent, and in the contract agreed to hold possession and use of 
said post, under aud subject to all the rights the Hudson’s Bay 
Company possessed. They were in fact tenants of the said Com- 
pany, and by force of circumstances the lease expired with the 
possession, or right to the possession of said Company, that is to 
say, at the expiration of the license of said Company to trade, which 
occurred May 380th, 1859. 

If our doctrine be correct, that on the 14th day of August 1848, 
the United States granted, confirmed and established unto the re~ 
ligious society, to which the Mission of St. James belongs, the tract 
in question, said tract was not within the-operation of the aet of 27th 
September, 1850, nor of the act of Feb. 14. 1858. . 

All the proceedings.in regard to the establishment of this reser- 
vation, may be briefly stated, as follows: 

In May, 1849, Maj. Hathaway, U. S. A., leased of the Hudson’s 
-Bay Company sufficient buildings for garrison, quarters &c., with 
privilege of adjacent unoccupied lands. = | 

In May 1850, by order of Gen. P. F. Smith, under directions of 
the War Deparment, Col. W. W. Loring U. 8. A., declared a re- 
serve of 4 niles square. 

Under the act of Feb. 14, 1858, limiting the quantity of reser- 
vations for forts to 640 acres, the War Department, on 29th Oct., 
1858, directed the restriction of the reserve to 640 aeres, its present 
limits, which limits were declared by Col. Bonneville, U.S. Army, 
then in command at Fort Vancouver, on Dec. 8th, 1858- o 
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On 17th January, 1854, a board of officers reported on the value 
of the improvements within the lines, the Mission asserting no claim. 

We are aware that large improvements have been made on the 
Military reservation, a vast expenditure of public money has been 
incurred, and such fact is sought to be urged as a reason why vested 
rights of others should be interfered with. 

The improvements of the Hudson’s Bay Company were not. such 
improvements as were included in proviso to the 9th Section of the 
act of Congress approved Feb. 14th, 1853. Under the treaty of 
1846, the United States could not force the Hudson’s Bay Company 
to take the price appraised by the board of officers,-nor could they, 
except on free, volition of the Company, expel them from the trad- 
ing post, established under the treaty of joint occupancy, till their 
possessory rights had ceased and determined. Hence the appraise- 
ment then made was a mere ceremonial report, made In conformity 
. to the instructions of the Secretary of War. The fact that such 
land could not be used, except by the consent of the Company, 
takes it out of the purview of the act, under which they claim this 
reservation was made, for the Company could in no event be con- 
sidered as a settler making an improvement previous to reservation. 

Nor is the right of the Mission surrendered and lost by such form 
and ceremony. If they acquired anything by the grant of August 
14th, 1848, they obtained the right to the fee, and of that they could 
not be divested by a mere appraisal and pay for the value of the 
improvements.. This doctrine is fully sustained in the case of the 
Dalles Methodist Mission. A fort, or military reserve, having been 
established, including a portion of a tract of 640 acres, which would 
include the improvement of that station, the Government gave them 
$20,000 for the portion covered by the Military reservation.— Acts 
of Congress, 1860, June 16. Chap. CXLIV. of the pamphlet laws, 
sessions 60-61. 

By reference to the Dalles Mission case, it will be seen there 
were some circumstances showing that the Mission was not abso- 
lutely in occupancy on the Ith Aug., 1848, in consequence of the 
hostilities of the Indians, it being shortly after the massacre of the 
late Dr. Whitman. Besides, a transfer had been made in 1847, 
from the Methodist Mission to the American Board. The Station 
was re-transferred to the Methodist Mission in February, 1849. 
Broken as was this possession and occupancy, the grant was con- 
sidered absolute, and a vested interest in the Mission and the land 
intruded upou by the military authorities at the Dalles, cost the 
Government $20,000. 

We are compelled to decide, therefore, from the evidence before 
us, that the military reserve was made upon land previously granted 
to the Mission, and so far as it lays within the lines of the mission, 
must be held subject to the proprietary rights of the Mission, granted 
and confirmed to said mission by the act of Aug. 14, 1848. 

So far as the claim of the city of Vancouver is concerned, there 
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is no very great difficulty. This claim is based upon the Ist sec- 
tion of the act of Congress of May 23d, 1844, entitled, “An act for 
the relief of citizens of towns upon land of the United States, under 
certain circumstances,” the Ist section of which, under which the 
claim is sought to be supported, being as follows: 

“ Whenever any portion of the surveyed public lands has been 
or shall bė settled upon and occupied as a town site, and therefore 
not subject to entry under the existing pre-emption laws, it shall 
be lawful, in case such town or place shall be incorporated, for the 
judges of the county eourt forthe county in which such town may 
be situated, to enter at the proper land office, and at the minimum 
price, the lands settled and occupied, in trust for the several use 
and benefit of the occupants thereof, ccording to their respective 
interests.” — Vide U. S. Statutes at Large, Vol. V., p. 50, Chap. 
A VII. . 

On an examination of the record and evidence in this -case, we 
find that the county authorities of Clarke county, on the 8d day of 
July, 1850, proceeded to locate a quarter-section of land for the county 
seat of Clarke county, not under the law above quoted, but under 
the provisions of the act of Congress approved March 26th, 1824, 
entitled, © An act granting to the counties or parishes of each State 
and Territory of the United States in which the public lands are _ 
situated the right of pre-emption to quarter-sections of Jand for 
seats of justice within the same.’’— U. S. Statutes at Large, Vol. IV, 
p. 0, Chap. CLXIX. i | 

This makes a graut to the several counties in the States and Ter- 
ritories, “where there are public lands, at the minimum price for 
which public lands of the United States are sold, the right of pre- 
emption to one quarter-section of land, respectively, for the estab- 
lishment of seats of justice therein: Provided, the proceeds of sales 
of said quarter-section shall be appropriated for the purpase of erect- 
ing buildings of the said county: And provided further, That the 
seat of justice for said counties, respectively, shall be fixed pre- 
viously to the sale of the adjoining lands within the county or parish 
for which the same is located.” . 

The county of Clarke appear to have ‘abandoned their claim to 
the town of Vancouver under this law. The city appear to renew 
a clim under the act of March 23d, 1844. We think the county 
lost their status as claimants by the legislation of the Territory of 
Washington at its first session locating the county seat of Clarke 
county upon .the land claim of Mrs. Esther Short. (See laws W. 
T., Sess. 1854, p. 475.) “ That the county seat of Clarke county be, 
“and the same is hereby, located and established at Columbia City, 

. “on east portion of Mrs. Short’s land claim.” 

But had not the county authorities abandoned their location and 

’ claim, this law was not applicable at the time of said location. The 

lands in Oregon were not publee lands, subject to pre-emption. The 

specific lands in question were encumbered by a claim against the! 
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United States, under the Treaty of 1846. We have no evidenceof 
the city claiming by any subsequent action of the county authori- 
ties of Clarke; or the corporate authorities of the town or city of 
Vancouver, although, by the instructions of the Commissioner of 
the General Land Office, and the arguments of the council. we find 
the aet of May, 1844, herebefore quoted, relied upon to support the 
claim of the city to the triangular gore or strip of land, lying be- 
tween the alleged or claimed east bornudary of the Short donation, 
and the west line of the U. S. military reserve. 

Admitting, then, for the purposes of the investigation, that the 
authorities of Clarke county had’ taken the said claim tn trust for 
the settlers and occupants sunder the act of 1844, instead of the 
county seat Jaw of 1824, we inquire, does a simple feature of the 
law of 1844 render it applicable to this ease, or has a solitary 
requirement of the section of that law above quoted been conformed 
to- by the county anthorities of Clarke, or the corporate authorities 
of Vancouver city? Were the lands at or near Vanconver s:r- 
veyed. or were they publie lands, within the meaning of that act? 
Certainly not. At the time of the order of the county court of 
Clarke county, filed in this case as an evidence of a town site 
claimed as early as 1850, where was the officer for the entry of 
lands at the minimum price? There was at the time no, Register 
or Receiver, and no law conferred upon the Surveyor General of 
Oregon a right to receive pay for lands, or issue a certificate. In- 
deed, until the passage of the act of July 17ih, 1854, the pre-emp- 
tion laws, and the “Act for the relief of citizens of towns upon 
lands of the United States, under certain cirenmstances,” which 
is the act under which the claim is now supported, was not extended 
over or applicable to Oregon and Washington. This doctrine was 
held by the Supreme Court of Oregon, in 1853-4, (Martin vs. 
T’Vault etal. Oregon Reporta, 1858-4, p. 44.) 

Tam of opinion, that antecedent to the passage of the act of July 
17th, 1854, extending the pre-emption law, and the law above 
referred to, of May 23, 1844, neither county nor town authorities 
could occupy a town site in either Oregon or Washington, under 
said act of May 23d, 1844; and there is certainly no evidence, nor 
attempt to produce evidence, showing that any portion of the town 
of Vancouver has been occupied since July 17th, 1854, under the 
provisions of the said town-site law. I can have no hesitancy, 
therefore, in deciding and reporting that under the said law, or any 
other Jaw which I have been able to find, that the city of Vancouver 
has no claim or title to any portion of said lands now in controversy. 

We next proceed to investigate the claim of the widow and 
heirs-at-law of Amos M. Short, deceased. 

. There is abundant testimony of a persistent effort on the part of 
Mr. Short, during his lifetime, to acquire the claim now sought for 
by the widow and heirs-at-law, which effort commenced as early as 
1846-7. - Twice he is forcibly ejected by the servants of the Hud- 
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son’s Bay Company, at theis instance—ionce by the judgment of a 
. court of law, at suit of a man named Ermatinger; once in: defend- 
ing it from being wrested from hini, he takes the life of the party 
trespassing upon what he conceives to be his right. 

We will not review the contest between him and the company, 
nor with Ermatinger, nor the several persons who, at various times, 
by purchase or occupation, claimed an interest in said premises or 
sume part thereof. 

The widow and heirs, by their notification on file, date the resi- 
dence and cultivation as commencing March: 10th, 1848. Behind 
that we cannot go; and we presume this as favorable showing as 
they could make. f f | 

The act of Congress of Aug..14th, 1848, establishing the Terri- 
torial governmeut of Oregon, in the proviso to its 14th section, 
annuls and renders void any and all titles to lands in Oregon 
claimed or acquired under the provisional. government. On the 
27th of September, 1850,, the denation law was passed by Congress, 
the 4th section of which afforded Mr. Short the privilege and oppor- 
tunity of setting up a claim to 640 acres of land, recognizing the 
possession acquired under the land laws of the provisional govern- 
ment, conferring the opportunity to assert a claim up to the Ist of 
December, 1851. Amos M. Short might, under this law, have 
availed himself of the benefit of his persistent inteution to become 
possessed of the tract now claimed by his heirs, but he totally 
neglects to assert that claim; and we find in this controversy the 
widow and heirs relying upon the act of Congress of Feb. 14th, 
1858, which extended the privileges conferred by the 4th section of 
the act of Sept..27, 1850, until December Ist, 1853, Amos M. Short 
had failed during his lifetime, which occurred subsequent to December 
1st, 1851, to claim asa rsident or settler of Oregon, antecedent to 
December Ist, 1850, and had by his own laches lost the benefit of 
the 4th section of the act of 27th Sept., 1850. j 

“But the law of Feb. 14th, 1853, was passed, and in October'of 
that year the widow in her right and for her heirs-at-law, claim a 
tract of 640 acres. 

To the day of Mr. Short’s death, he had taken no legal steps to ac- 
quire a title to any land in Oregon. The act of 27th September, 1850, 
(Donation Law of Oregon,) was the first act or law recognizing the 
mode for American settlers to acquire title to, or interest in, any 
lands in the said Territory.) (Lownsdale et al vs. Parish, U. 8. 
Supreme Court, 21 Howard, p 290.) In the opinion in that case, 
the Court quote the proviso of the 14th section of the Oregon 
Organic Act, which declares “all laws heretofore passed in said 
Territory, making grants of land, shall be and are hereby declared 
to be null and void;” and go on to say, “That Congress passed 
no law in any wise affecting titles to lands in Oregon Territory till 
September, 27, 1850; aud the bill in this case was filed July. 29, 
1850, so that when the litigation commenced, neither party to thesutt 
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had any title or interest in the land whatever.” Apply this principle 
to the case under consideration, and we conclude that Amos M 
Short acquired no tangible interest in land in Oregon, until tlie 
passage of the act of September 27, 1850. Until that date, he could 
not obtain any title or interest in lands belonging to the United 
States. At that date, the Government agreed to grant to American 
settlers and others, traets of land, upon certain conditions, one of 
which was, that the claimant should file a notification by or before 
December 1, 1851. This, Mr. Short failed entirely to do, and by 
his own choice'and act debarred himself the privilege the Govern- 
iment had so liberally eonferred. After his death, on the 14th of 
February, 1858, another act of Congress was passed; the privileges 
to the class included in section 4th of the Donation Law, were 
extended. The privilege of making this claim, therefore, attached 
by virtue of a law passed subsequent to his death, and which of 
consequence conferred no benefit npon him. In October, 1853, his 
widow claims for his heirs-at-law, what he might have claimed had 
he lived. We yield to her and the heirs-at-law all the equities and 
rights which would have enured to him were he living, and in per- 
son urging this claim. | 

The testimony all seems to establish that antecedent to Au- 
gust 14, 1848, in fact up to the date of Mr. Short’s death, in Jan- 
uary, 1853, that the residence of the family was on tle western 
portion or half of the claim. 

These acts of negligence on the part of Short to assert his claim 
are adverted to, bevanse much stress has been laid upon the fact 
that the Mission was slow to assert its claim. |The evidence. how- 
ever, shows that in May, 1858, the Bev. A. M. A. Blanchet, Bishop 
of Nisqually, caused to be filed the notification of the claim of the 
St. James Mission. In October, of the same year, Mrs. Esther 
Short files notification of their claim. 

After a thorough examination of the matter presented, and a 
diligent investigation of the law and the evidence addueed in this 
trial, I have conscientionsly, may I say, somewhat reluctantly, been 
forced to the eonviction that the grant of 640 acres of land made 
to Missionary Stations by’ the Organic Act of Oregon vested in the 
Mission of St. James the absolute fee and title to a tract, embracing 
their improvements; that such tract was not open to settlement, 
under the Donation law of September 27, 1850, extended by the 
amendatory act of February 14, 1853. 

That by the-organic acts establishing the Territorial Governments 
of Oregon and Washington, respectfully, passed August 14, 1848, 
and March 2, 1853, Congress and the Government designed to 
donate tracts‘of 640 acres of land to Missions, in attestation of a 
growing regard for religion, morality, and in appreciation of the 
healthy aids to settlement, afforded by the various religious societies 
who estabhshed Missions. 

By force of which the title to the St. James Mission to 640 acres 
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of land, absolutely vested in the Society to, which. said Mission. 
belonged, at the date of the passage of this act of August 14, 1848. 

As between the United States and the Hudson’s Bay Company. 
for the claim of that company by virtue of the respect, due to their 
possessory rights guaranteed by the treaty of 1846, it was a. matter 
of treaty obligation between the United States and Great Britain. 
Those possessory rights encumbered not the soil. By the treaty, 
the sovereignty of the United States to the soil was absolute. The- 
Government by that treaty of limits secured the fee simple and the 
domain, and by a voluntary grant absolute in terms, donated, con- 
firmed and established to these religious societies who had Mis- 
sionary Stations in Oregon, the tracts of land, upon which such 
Stations were founded. -The Mission of St. James was one, if there 
was one in Oregon, and a tract of 640 acres was granted to them, 
and such tract was neither open to settlement under the donation 
laws or its amendments, to encroachments .by the military anthori- 
ties, except in the usual method known to the law, of appropriating 
private property to public uses, nor to pre-emption or occupa- 
tion for town sites, except as tenants of the legitimate donee or 
grantee. 

The rights of the United States fully ceased and determined on 
the 14th August, 1848. The tract was subject then to the possessory | 
rights of the Hudson's Bay “Company, for the treaty said those 
riyhts should be respected. Those rights continued by their license 
till May, 1859, and when that incubus was removed, by the extine- 
tion of those rights, it left the grant to the Mission of St. James . 
full, ample, and complete, now entitled to enjoy ‘the same in all its 
parts, with the right to ask for and receive from the United States 
a deed of confirmation or patent, so soon as the lands could, be 
surveyed. wo 

The papers on file show that the Mission notification was on file, 
before any claims were asserted: to contiguous lands, It is the. 
oldest claim. Its recognition is coeval with. the organization of. 
Oregon, and was a positive grant more than two years before any 
American settler could acquire an interest in or title to unoccupied: 
publie lands. The Mission had been used since the winter of 1838. 
Jt is not my province to comment upon the wisdom or policy of 
such a law, and it is a matter of regret that private interests may 
by such decision apparently suffer; but the Jaw making grants to 
Missions is so clear and positive, the evidence so direct and long- 
continuing, bringing this Station or Mission within the purview of 
the law, that there is but one duty to perform, confirm to the Mis- 
sion 640 acres of land, in accordance with said grant, and as shown 
by the accompanying plat and field notes of the official survey. 
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